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REFORMING BUSINESS BOAT LICENSING: 
PUBLIC CONSULTATION DECEMBER - JANUARY 2010 

This paper will be of interest to people operating boats for any type of trading activity on BW’s network.  By ‘trading’ we mean the operation of a vessel for any purpose other than personal private use
 by the boat’s licence holder as defined in BW’s Boat Licence Terms and Conditions.  It may also be of interest to others. 
A series of meetings and discussions with many boating trade business representatives dating back to autumn 2008 has informed the development of the proposals in the paper.  We are particularly grateful to APCO for the time they have given to helping us.   
We are distributing the paper to all current holders of any type of business licence.  Where the customer has supplied us with an email address we will use this, otherwise it will be sent by post to the address we hold in the boat licensing system.  
The consultation will be publicised through the waterways press and BW’s monthly e-newsletter, www.waterscape.com/boatersupdates .  Paper copies are available by telephoning our customer services team on 01923 201120.  We will assume that operators have adequate access to the internet and be able to receive it electronically unless they log a request for a paper version.  We will also make copies available from main BW offices so that roving traders may pick up a copy on their travels.
A feedback questionnaire is appended.  Please complete and return it to us by 31st January 2011.  We are happy to receive comments by email or by post from any person or boating organisation, whether or not they are directly involved in the boating trade.  Managers of existing boating businesses, including charity operators, are asked to complete part 2 as well as part 1 of the appended feedback questionnaire. 
We will aim to complete analysis of the feedback and publish the results by 28th February 2011. 
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Summary

BW’s current arrangements for licensing boats used for business purposes are in need of overhaul to reflect increased diversity in types of business and changes in regulatory requirements covering public safety.  

Our aims were to develop a system which would be fairer for customers, increase BW’s focus on the needs of operators, would be easier and more logical for potential new investors to understand, could result in administrative efficiency savings for BW, and which resulted in no loss of overall revenue.  

Key features of the proposals described in this consultation are as follows:

1. Boats will be covered by the proposals in this consultation if they are used for any purpose other than personal private use by the boat’s licence holder. 
2. Such boats are to be subject to an Operator Agreement.  This is a single legal contract between BW and the owner or operator of one or more boats.  Multiple boats are covered by a single agreement.
3. All boats must be covered by a standard pleasure boat licence (often referred to as a private pleasure boat licence - we intend to drop the word ‘private’ from the description licence).  The terms and conditions of this licence are largely unchanged by these proposals.
4. Additional regulatory requirements for boats providing services to members of the public will be set out in the Operator Agreement.
5. Three broad categories of trading boat are defined:
a. Boats offered for self-drive use, which are regulated through the MCA’s requirements for hire boats.
b. Passenger boats as defined for MCA purposes

c. Boats used for other trading activities which are in some way dependent on the waterway

6. Operator Agreements will follow a standard template, amended only to reflect customer-specific operating requirements.   The template agreement for self drive boats which has resulted from extensive consultation with APCO is appended.  

7. Under the agreements, boat operators will be responsible for maintaining accurate details of their fleet operations on a secure web page provided as part of a new BW Boating Trade Website.  Customer logins will be set up and training provided on completion of the agreement negotiation. 
8. BW’s three regional boating trade managers will be responsible for customising the agreement to reflect individual operators’ needs.  
9. The proposed tariff for Operator Agreements is designed to deliver the same uplift in income to BW as results from the existing business boat licences and supplementary trading agreements where they exist.  The latter are to be phased out as part of the new arrangements.   The totality of this premium, defined as the difference between business licence fees and what would have been paid if the boat had been licensed for private use,  was approximately £1.1million in 2009/10.   Self drive hire boats accounted for approximately 90% of this sum.
10. The tariffs proposed for the different categories of operation are as shown below.  Prices shown are subject to VAT and represent 2010/11 rates.  These will be adjusted annually in line with the change in the government’s consumer prices index during the year to 31st March.
Summary of tariffs for the Operator Agreement (payments additional to boat licence)
(see examples overleaf)   
	Type of operation
	Operator fee payable

	Self drive boats
	

	Holiday hire or timeshare with accommodation
	£630 per boat, regardless of length

	Day or hourly hire (powered)
	£315 per boat regardless of length

	Day or hourly hire (portable, unpowered)
	£100 per boat regardless of length


	Passenger boats
	Passenger capacity
	
	Location element (*)

	Skippered passenger boats 
	£6 per passenger seat 
	+
	Type A locations: Boat length in metres x £100

Type B locations: Boat length in metres x £25

Type C locations:  £zero

	Roving hotel boats 
	As skippered passenger boats in Type B locations

	Fixed base hotel boat
	As skippered passenger boats

	Qualifying charity boats
	£150 per boat
	
	£zero

	Other trading boats
	
	
	

	Static boat providing food / beverage 
	£6 per cover 
	+
	Location element as above

	Other static operation
	£150
	+
	Location element as abaove


	Roving trader
	£130 per boat


(*) Location element - This is an uplift which will apply at locations around the network where footfall and character of the immediate market for retail and tourism services increase income earning potential for the trader.  Criteria are proposed for allocating an operating location to one of three location types:

Type A: 
Major visitor destinations of national renown
Type B

Regional or local destinations with a variety of facilities

Type C
All other locations – no uplift to the fee will apply for these. 

Criteria are set out in para 6.4.4.

EXAMPLES

12 m hire boat


£464 (standard boat licence prompt rate) 


+ £630 


= £1094. 

Current leisure business licence =  £1074 + VAT. 

Extra cost = £20 
15 m  hire boat


£529 (standard boat licence prompt rate) 


+ £ 630


= £1,159 

Current leisure business licence =  £1,222 + VAT. 

 Saving = £63
21.3 m, 65 person passenger boat


£ 659 (standard boat licence prompt rate) 


+ £390  (65 x £6)


+ 2130  (21.3 x £100)


= £3,179 

Current leisure business licence =  £1,516 + VAT. 

Extra cost = £1,663 (assuming no existing trading agreement)
21.3m 8 passenger roving hotel boat


£659 (standard boat licence prompt rate) 


+ £48 (8 passengers x £6) 


+ £532 (21.3 x £25 location fee) 


= £1,240. 

Current leisure business licence =  £1,516 + VAT. 

Saving = £276 
21.3m roving trading boat


£659 (standard boat licence prompt rate) 


+ £130 


= £789 

Current cargo carrying licence = £653 + VAT.

Current low turnover discounted trading licence = £682

Extra cost = £136 or £107 
1. Introduction

The current structure of licences for non-personal use of boats on our waterways dates back to BW’s earliest years and has not until now been comprehensively reviewed to take account of the increased diversity in boat ownership, use and operations. Alongside traditional hire boats we now have shared ownership schemes, community boats, many more trip and restaurant boats – both static and cruising, and commercial boats designed not for the carrying of passengers but as a base for a variety of trading or business activities – from providing static office accommodation to travelling boat repair services, art galleries, fuel merchants and shops.  

In addition of course we still have traditional commercial carrying: a freight registration and toll system applies on the Commercial waterways, but cargo carrying boats based on Cruising and Remainder waterways are charged at the same rate as private pleasure boats but still need to meet the regulatory conditions for non-private boats.  
Over the years, we have attempted to maintain fairness in licence pricing through the use of discounts, so that the fee for boats operated for charitable purposes (community boats) and low turnover trading operations is reduced to little more than that for a private pleasure boat.  For each discount category, there are qualifying criteria, but processes for checking applications have not been foolproof and we suspect there has been inconsistency in decisions on individual applications which is not fair to customers.  Under these new proposals, all the existing discounts associated with business licences will be phased out.   

In autumn 2008 we began discussions with representatives of trade associations representing boating businesses and this led to broad agreement on the desirable features of a new system for licensing commercial boats.  BW’s aims were to develop arrangements which would be:

· fairer for customers, 

· increase BW’s focus on the needs of operators, 

· easier and more logical for potential new investors to understand, 

· result in administrative efficiency savings for BW, and 

· result in no loss of overall revenue. 

Three broad categories of operation were defined: 
· boats offered to the public for self-drive use for a fixed period of time; 
· boats used to carry passengers; and 
· boats used for trading or other commercial purposes.    
We chose for several reasons to concentrate our attention initially on the first group: (a) it is a clearly defined, fairly homogenous activity; (b) it is the largest single category in terms of licence value to BW; (c) its trade association, APCO, represents the majority of members and has been generous in devoting time to help us develop and test the approach.    As a result, we have concluded consultations on self-drive hiring and five companies of differing sizes are piloting new arrangements for the current year. 
We are now in a position to move forward in establishing new arrangements for passenger boats and miscellaneous traders.   The purpose of this consultation is to present proposals for debate to inform their development into policy.  During February and March 2010, we wrote to all of our customers holding business boat licences inviting them to one of three receptions to introduce our new national boating trade team.   144 of them attended one of the events held in Oxford, Burton on Trent or Ellesmere Port.  We used this opportunity to provide a briefing on the project and listen to people’s initial thoughts which, along with points raised during meetings with trade representatives during 2008 and 2009, we have considered in developing the proposals outlined in the rest of this paper 
2. Principles
2.1 The first question often asked by current holders of business licences is ‘why should BW charge me more, or treat me differently from the owner of a private pleasure boat?’.   We have spent some time debating this with individual business operators and trade representatives, from which the following conclusions emerge:
2.1.1. Public safety considerations
Since the Marchioness tragedy in 1999 and subsequent accidents involving commercially operated boats on inland waterways, the statutory Maritime & Coastguard Agency has increased its regulation of the sector, looking to navigation authorities to monitor compliance.  It is therefore essential that BW maintains accurate records for operators of services that fall within the scope of MCA rules.  Currently, our approach is deliberately a ‘light touch’ one.   Safety risks on inland waterways are always present but serious accidents are very rare, so our current policy is to monitor by exception; where we are aware of evidence of possible non-compliance on the part of an operator, we will commission an appropriate professional inspection and advise the operator on ways of overcoming obstacles to meeting the necessary standard.  However, we are looking again at this issue and will be rolling out proposals for a more structured approach to monitoring from 2011/12.  In particular, we will be looking at monitoring compliance with the Small Passenger Boat Code and the Hire Boat Code.  
It follows therefore that in order to meet our obligations to the MCA, our licensing system must reliably identify those vessels that fall within the scope of statutory safety regulations.  

2.1.2. Pricing for commercial operators: do they increase BW’s operating costs?
Larger demands on the network created by the average hire boat compared with boats kept for personal pleasure use was part of the rationale for the original hire boat licence being charged at 2.5 times the private boat fee.   However, the growth in boats licensed as continuous cruisers and boats shared by several individuals and families means that there are other groups who are equally (or more) heavy users of the network and its facilities.   We do not therefore justify higher charges for hire boats on the basis of extra demands on the network.    
2.1.3. Ability of commercial operators to pass on costs to customers

We continue to believe it fair that those exploiting the waterways for commercial purposes should make a higher contribution to the network maintenance and repair costs, commensurate with the scale of the individual business.  Setting a tariff for this represents by far the most challenging aspect of the current project and is discussed in more detail below for each of the three trading categories.  Note however that it is our objective to encourage investment in boating businesses, not to deter it by setting unreasonably high charges. 
3. Operator Agreements

3.1 Where the function of the boat becomes anything other than for personal pleasure use by the licence holder, an Operator Agreement in addition to a standard boat licence would become necessary.   This agreement would specify the nature of use along with the applicable safety and operational conditions.   For multiple boat operations, just one agreement would cover the fleet operating from a single location.  
3.2 The commercial aspects of a boating operation are by this means separated from the basic requirements associated with the standard pleasure boat licence.  The terms and conditions of the latter are well established and universal.   Uses of boats however change quite regularly; for example, hire boats are sold into the private market, private owners may decide to start using their boat as a base for a small trading operation.   The current private pleasure boat licence should become the requirement for all boats, whether or not they are used for any type of trading or commercial activity. This will greatly reduce administration and make such changes of use simpler for customers and BW.  

3.3 A fee would be payable for the Operator Agreement which would be linked to the characteristics of boats being operated.  Pricing methods are discussed below.  BW’s powers to make a charge for Operator Agreements are contained within the Transport Act of 1962
.  This allows BW to make such charges for its services and facilities as it sees fit.  In this case, services would be defined as the provision of the national waterways network, the associated water control, structures etc. without which the operator would have no business opportunity.  
3.4 Clauses within the Operator Agreement would not repeat those already covered in the pleasure boat licence.  It would be a condition within the Agreement that every boat being operated is correctly licensed as a pleasure boat at the prevailing standard licence fee.  The business boat licence would be abolished.   The boat operator would be responsible for maintaining fleet details on a secure BW web page.  This will save significant administration costs for BW.
3.5 Holders of Operator Agreements would be supplied with sufficient disks to display on each boat alongside the boat’s licence to indicate that it is has BW consent to operate.   Display of these will be an obligation under the Agreement.  Their purpose is to provide confidence to customers that the boat is being operated legitimately and to enable our enforcement staff to identify potential illegitimate trading use.  
3.6 An important function of the Operator Agreement is to inform the compliance monitoring procedures we will be required to undertake in accordance with MCA regulations.  Our current General Terms and Conditions for Boat Licences make reference to specific requirements for hire boats and other trading craft.  Recent changes such as the introduction of the Hire Boat Code and the requirements for a Boatmaster’s Licence mean that these sections are in need of updating.  Special requirements for operating different types of businesses would be contained in the Operator Agreements for that sector. 

3.7 Operator Agreements should contain uniform terms specific to the type of use (self drive hire, passenger boat, trading boat), but where different local arrangements are needed to meet either BW’s or the customer’s operational needs, special terms may be negotiated.  This would capture the elements that are sometimes currently contained within a separate Trading Agreement.   

3.8 Existing Trading Agreements would gradually be replaced as they expire or are terminated, and the relevant clauses amalgamated into the Operator Agreement.  Transition arrangements will be discussed with those concerned.  Trading agreements have been applied primarily in high value tourist locations to trip and restaurant boat operations.  They attract a premium price proportional to the turnover of the business, typically generating income to BW of between £60,000 - £100,000 annually.  They are labour intensive to manage and we would like instead to transfer the value into the Operator Agreement.
3.9 The pleasure boat licence requires a home mooring unless the boat cruises continuously.   Home mooring arrangements will not generally be included in the operator agreement.  Exceptions may arise where the operation requires use of a particular BW towpath or other mooring location for say, customer pick-up or drop-off.   Terms for such use would be included in the Operator Agreement with charges reflecting local market conditions. 

3.10 BW must operate within European and UK competition law.  This underpins our Fair Trading policy, which means that we should make trading opportunities on the waterways available to all on equivalent terms.  It means a presumption against exclusive agreements for a particular area as competition is to be encouraged.  An exception might be at a location currently without any boating trade activity; one or more investors may identify a potential business opportunity, but because of the absence of a proven market, they might not find the venture viable without an initial period of exclusivity.  In such a circumstance, we would offer the investment opportunity at the location to the market via a tendering system.  The tender invitation should set out the operating and financial criteria against which bids would be evaluated.  Where a new opportunity is identified by an operator but no exclusivity is required, this would generally be permitted, subject to our usual checks and enquiries relating to the likely impact of the activity on the operation of the waterway.

3.11 Fair trading principles have some bearing on our position with respect to concessions for charitable ventures, as already confirmed in the current business boat licence terms.  We welcome boats which operate for the benefit of less fortunate sections of society, but a reduced fee for the Operator Agreement will only apply if they are meet the existing published criteria set out in our General Terms and Conditions for a discount on the business licence fee.  

4. Pricing of Operator Agreements: principles
4.1 Every boat will be subject to a pleasure boat licence chargeable at the prevailing rate.  The Operator Agreement is subject to a separate fee. 

4.2 We want to establish a fee tariff for the agreement that is fair and transparent and that can be applied with a degree of consistency across the very diverse range of businesses operating on the network.  By ‘fair’ we mean a charge that is not so high that quality businesses cannot operate profitably, but which also recognises that there should be some correlation between commercial gain arising from use of the waterway and the contribution to BW’s overhead costs of maintaining the waterways.  Commercial customers requiring services or support from BW beyond that of a private boat should also expect to pay the cost of this additional work.  
4.3 While operators on river navigations would continue to benefit from the river only licence fee for the vessel, the operator agreement would not differentiate and a uniform national pricing tariff would apply. Where businesses are located on a river that suffers from such significant tidal or flooding impact that trading in the winter months is impossible, we will issue an Operator Agreement for seven months at a reduced fee.  We will not issue an Operator Agreement for less than seven months – all boating businesses are adversely impacted by cold and wet weather and it is not our intention that this discretionary allowance for certain river locations will give rise to a general offer of a ‘seasonal’ Operator Agreement.  The general operator tariff is set on the assumption that the bulk of value is generated between April and October and discounts for not operating in winter have never been a feature of the business licence system.  
4.4 Our objective in setting this tariff is to protect the total value of the premium earned from business licences at approximately the current level.  The table below shows the approximate contribution currently made by each broad category of boating business.  

	
	No. boats
	Bus licence revenue (ex VAT)
	Approx value of premium*

	Passenger boats
	265
	£236,933
	£93,067

	Self drive
	1466
	£1,583,736
	£885,720

	Traders
	139
	£79,166
	£6,950

	Total
	1870
	£1,899,834
	£985,737


* This is the difference between the gross take from business licence sales and the amount that would result from the standard pleasure boat licence.   The premiums are less than the price schedule would suggest (i.e. 2.3 times pleasure boat rate) because of charity and low intensity trader discounts.   We cannot be sure that all boats are correctly assigned to categories so this table is indicative only.   An additional annual amount of approximately £80k per annum is generated from trading agreements.  
4.5 To provide greater certainty for operators and reduce administration costs for BW, we are proposing initially five year agreements, with a simple annual payment adjustment based on the change in the Consumer Prices Index.   Where operating circumstances change significantly, the agreement would be subject to amendment or renegotiation.  There would be a presumption that these agreements can be renewed and they would be assignable on sale of the business subject to reasonable conditions.   £ amounts shown in this paper will be adjusted according to changes in the government’s consumer prices index since 1st April 2010. 
5. Proposals for self drive hire boats

5.1 We have developed the appended Operator Agreement template for the holiday hire sector based on comprehensive consultation with the Association’s representatives, and this is currently being trialled by five companies.  Modifications may be made to meet non-standard requirements for the business or location in question providing these are consistent with our fair trading policy. 

5.2 Following discussions with the Association of Pleasure Craft Operators’ representatives, we have agreed that for self drive holiday hire boats the operator agreement should be set at a fixed fee per boat regardless of length.  This is simple to administer, and is reasonably fair in respect of the relative impact on different operators.  

Company business models for boat hiring across the sector are broadly similar, so by setting a fixed rate per boat, the variation in the impact on the operators’ profitability should not vary significantly.   We debated with the trade representatives the option of varying the price per boat with boat size and with fleet size: we were prepared to tailor the pricing accordingly, but they concluded that a fixed price per boat regardless of size or fleet size would be preferable.  We set the tariff for the current year at £630 per holiday boat for the five operators trialling the new system.  We estimate that this equates to an average of between 3.5% and 4% of the boat’s potential total hiring income for a year. 
5.3 There was discussion amongst self drive operators about how these arrangements might apply to boats operated under commercially managed boat sharing schemes.  Because the MCA has concluded that these do not fall within the scope of the Hire Boat Code, we are not required to regulate them.   While we agree with hire boat representatives that boat share management companies offer ‘holidays’ that are similar to conventional boat hiring, we see no feasible way of embracing them within the Operator Agreement.  If however any boat is used by members of the public, as for example with timeshare schemes, an Operator Agreement would be required.  The existing criteria
 contained within schedule 3 of the boat licence conditions should continue to determine whether or not a shared boat should be covered by an Operator Agreement.  
5.4 Boats rented out on long term agreements by the licence holder fall within the scope of this section, regardless of whether or not the tenant is permitted to use the boat for navigation by the licence holder.  This is because the licence holder is responsible for the higher level of compliance required under statutory safety regulations. 

5.5 For holiday boats with accommodation, we have set the Operator Agreement fee at £630 per boat + VAT, regardless of size for 2010 and this is the sum being paid by the companies taking part in the trial. For boats offered for hire by the day or hour with no overnight accommodation we are proposing an Operator Fee of £315 per boat per year for powered craft and an Operator Fee of £100 for unpowered.  
6. Proposals for skippered passenger boats  
6.1 The term ‘skippered passenger boats’ includes all boats where members of the public are taken on a trip for a fare and where the owner or operator is in control of the vessel at all times.  This includes scheduled trips operating to a published route and timetable, water taxis and buses, charter boats available for hire by groups or for special events and hotel boats.
6.2 Excluded are any vessels that do not fall within the scope of MCA passenger boat regulations, for example, shop or restaurant boats which do not leave their mooring with passengers on board. These are covered in section 7.
6.3 The Operator Agreement will include relevant terms from the template for self-drive hire boats, including the obligations of the operator and of BW.   Compliance with the relevant MCA requirements will be an obligation under the agreement
6.4 Operator tariff - passenger boats (excluding hotel boats)
6.4.1. Business models for this category are much less uniform than for self-drive hire and achieving a fair tariff system is inevitably more complicated.   A fee per boat would not be fair for passenger boats because of the huge variation between the characteristics of vessels and operating locations - a 100 seater river cruiser has vastly greater earning potential than a 10 seater canal passenger boat.   
6.4.2. Our preference would be to determine the Operator Agreement fee by reference to some measure of the vessel’s potential to generate income.   We accept that individual company turnover is not a practical measure for this purpose – it would be time-consuming to implement and the trade has made its opposition to such an approach quite clear.   Defining a suitable alternative proxy measure has been the most challenging aspect of the project so far, but we believe that we have identified a reasonable approach.  

6.4.3. We propose differentiating passenger boat operations according to their passenger carrying capacity and the type of location they operate from.  These two factors are reasonable proxy guides to total earning potential.  They are also simple to measure.  Passenger carrying capacity is shown on the MCA certificate and we are proposing a system below for differentiating popular, higher value locations. For Small Passenger Boats, we will assume a passenger capacity of 12 unless a lower number is declared.

6.4.4. Location character

The earning potential of a passenger boat is heavily influenced by the volume and character of footfall in the area of operation.  We believe that a simple three-band classification is definable as follows:

Type A: 
Major visitor destinations of national renown
Type B

Regional or local destinations with a variety of facilities

Type C

All other locations 
Type A locations would be London (Regents Canal, Little Venice & Paddington to Limehouse incl. and Docklands), central Birmingham, York city centre, Stratford-upon-Avon and Liverpool Docks. 
Type B locations would be identified through a scoring system referring to nearby presence or otherwise of visitor attractions, public car parking, toilets and food and beverage outlets – see table overleaf.  Stoke Bruerne, Trevor, Bradford upon Avon, Newark and Foxton Locks are just a few examples of Type B locations. 
Any location not defined as Type A or B will be Type C.

The location type relates to the place where passengers board the majority of trips.  It may or may not be the home mooring.  

	Facility or amenity 
	How many within 500m of operating base? 

	Public car park
	

	Public toilets
	

	Pub
	

	Restaurant
	

	Café/Tea room/Coffee shop
	

	Visitor attraction (e.g. Castle, Shopping Mall, Landscape Park, Gardens, Museum etc.)
	

	Total Score
	


Put ‘1’ beside each of the facilities or amenities that can be found within 500m of the operating base.  If there are two of a particular feature, such as pubs, then put a ‘2’ in the box.  If the total score at the bottom of the table is 3 or more, then your operating base is deemed to be in Type B.  If less than 3, it will be Type C and no location element within the fee will apply. .

The banding applied to each location will be reviewed every five years when the Operator Agreement is renewed, or more frequently in the event that there is a major change in a location’s environment.  The Type A list will be revised from time to time and one year’s notice given if a location is to be moved from Type B to Type A.

6.4.5. The pricing formula
The £ amounts shown in this section are derived from a simulation using data from over 100 passenger boats with capacities ranging from 10 to just over 300 – i.e, a substantial sample of current licensed passenger boats.    The objective was to derive fee elements that would ensure (a) that the total income generated was approximately the same as that which results from the current business licence pricing, and (b) that the number of ‘losers’ from the transition was as low as possible.  
We believe from our modelling that just over half of passenger boat operators would pay less and that those paying more would generally be operators of the boats with the largest passenger carrying capacity.   The total revenue generated would be approximately the same as earned in 2010/11, including that from trading agreements.
The figures proposed are a provisional guide:  through the consultation process we aim to complete our database of passenger boat details to validate the price amounts.  We do not believe however that the final figures will change substantially. 
The location element within the formula for Type A locations is boat length multiplied by £100, and for Type B locations, boat length multiplied by £25.  There is no location element for Type C locations.
The total fee is the location element plus £6 for every passenger seat provided (carrying capacity)
6.4.6. Hotel Boats
These are to be priced in the same way as passenger boats.  The location element for those with a fixed base will be determined by the scoring for the base.   Roving Hotel Boats with different pick up points throughout the season will be treated as location type B.   For narrowboat pairs travelling as a single unit, the calculation of the location element will be based on the length of just one of the boats – so for a pair of 70’ boats, the location element would be £25 x 21.34m = £533.  Where boats are of different lengths, the longer one will be used.
6.4.7.  ‘Hybrid’ operations 

Where a boat is used for a mixture of the above activities, the tariff would be negotiated on the basis of understanding of the percentage of trading time that is spent in the different uses.  The tariff for each use would be computed as if it were the only activity and then calculated by the relevant time percentage.   Minor year to year variations would not affect the total agreed fee, but major changes in business structure should result in re-negotiation of the Operator Fee. 
6.4.8. “Charity Boats” – reduced operator agreement fee
We classify a vessel as a charity boat if it is owned or operated by a charity or other not-for-profit organisation.  It will be entitled to a reduced Operator Fee of £150 + VAT per year if it meets all of the criteria below:

(a) It is operated exclusively for educational purposes or for the disadvantaged or people with disabilities.

(b) It is used only by or for the class of persons that the boat is intended to benefit and not for personal pleasure use by those associated with the organisation.
(c) The vessel is offered to the general public for hire or reward or for carrying passengers for a payment on no more than 30 days in the year of the licence.  We will monitor this by exception reporting – i.e. where we are notified, or ourselves have cause to believe this limit might be exceeded, we will require under the agreement that the operator produces evidence of compliance or relinquishes the classification.  
A charity boat that does not meet all of these criteria will pay the Operator Fee that is applicable to its business activity.   

6.5 All passenger boats – other provisions
Where an operation creates additional demands on BW’s costs, for example if it depends on operation of manned structures outside hours, requires the use of permanent pick up or drop off points (which are not the boats’ home mooring), or makes extensive use of BW water points or rubbish compounds, an additional charge would apply.  The charging principle would reflect BW’s additional costs, or, in the case of use of pick up or drop off points, it would reflect the local market rate for a long term mooring. 
7. Proposals for other types of trading vessel
7.1 The smallest of the three categories, this group comprises a variety of operations.  What they all have in common is that their operations do not involve travelling with passengers on board and therefore they do not fall within the scope of the MCA regulations for passenger vessels.   
7.2 More than 100 trading vessels currently operate on the network, providing a diverse range of services which we propose classifying as follows:

7.2.1. Roving boats.   This includes those engaged in service or retail activities (fuel boats, mobile mechanics, shops etc) and cargo-carrying (those not covered by carriage of freight toll arrangements)

7.2.2. Static traders operating from a fixed location.  As well as restaurant boats, shops and other types of retail business, it includes boats used as a work place for people other than the licence holder.  
7.3 Regulation of trading boats has been scant in comparison with the other sectors.  Whilst it is desirable to maintain this light touch, BW has an obligation to ensure that operators manage the risks associated with their activities appropriately and responsibly.  A coal merchant, for example, might be conducting significant lifting operations or taking deliveries on wharves with defined weight limits. Those selling teas, coffees and snacks will need to ensure compliance with environmental health regulations.  All traders will need to make sure that they are properly insured for the activities they intend to undertake.
7.4 Roving traders generate demand for short term moorings at popular locations and within the context of developing mooring strategies for particular areas (see www.britishwaterways.co.uk/mooringspolicies ) it will be necessary to regulate and charge for premium pitches.   We are not yet ready to implement this, but over the coming years, we envisage local management of popular visitor moorings including special provisions for trading boats.  This may require additions to the relevant Operator Agreements.  The benefit to the trader will be greater ease in being able to secure profitable trading locations on a regular basis.  
7.5 Operator tariff – other trading boats
7.5.1. Static boats providing on board food and beverage services.  These boats should be charged in the same way as for passenger boats (see 6.4.5) with the exception that carrying capacity will be determined by the number of covers provided.   This is the normal or average seating capacity of the vessel.  The location fee will apply as for passenger boats.
7.5.2. Other static operations.  The concept of a number of covers does not apply and we propose that this element of the fee is replaced by a fixed fee of £150 + VAT (the equivalent to 25 passengers or covers). The location fee will apply as for passenger boats.   

7.5.3. For roving traders a fee of £130 + VAT per year per boat is proposed.  This will cover a trading motor travelling with a butty.   The resulting total cost will represent a reduction for operators currently paying the full business licence fee, but a small increase for those trading on the low turnover discounted trading licences.  At just £2.50 per week, we believe that this still represents reasonable value for money.
8. Arrangements for implementing the new system

8.1 We are building a website specifically for the boating trade which should be ready for launch in early 2011.  New customers will be able to access information about how to go about setting up a new business while existing business customers will be able to manage their boat licensing and Operator Agreements through a secure area of the site.  Operators will be able to renew licences online, add or remove a particular craft from a fleet of boats and tell us about changes to their operation which may alter their Operator Fee.

8.2 Each business customer is now supported by a regional Boating Trade Manager who is on hand to guide all customers through the new system and set up an Operator Agreement relevant to their business.  We have some 700 businesses to set up Agreements for and so we are proposing a phased approach.

8.3 Our aim is to migrate all holiday hire operators to the new system as their business boat licences expire after April 2011.  To achieve this, we will begin contacting customers in January 2011.
8.4 The timetable for passenger and trading boats will depend on the outcome of this consultation, but we would hope to begin the migration process as existing business licences expire from the second half of 2011.  
8.5 Customers who currently have a Supplementary Trading Agreement with British Waterways will be offered an opportunity to migrate over to a new style Operator Agreement before the renewal date for their current agreement.  Those who prefer to stay on their old agreements until expiry may do so.  In this case, in addition to payments under the Trading Agreement, we will convert the current business licence into a pleasure boat licence and set up an interim Operator Agreement priced at the difference between the pleasure boat licence fee and the business licence fee.  By this means we will be able to abolish the business boat licence.  
8.6 Phasing of new payments where operator faces significant increase on current fees.

We will consider phasing large increases.  Conditions for a phasing plan are: 

(a) Percentage increase in total fee payable greater than 25%

(b) No outstanding debt to BW in respect of current licence fees

(c) Exceptional circumstances having negative impact on current trading volume

(d) Phasing to be complete within three years of agreement date. 
All four of these conditions must apply.

8.7 Provisional timetable post consultation (& subject to consultation results)
	Tasks
	Self-drive boats
	Passenger boats
	Trading boats

	Prepare template agreements and confirm tariffs
	Completed 
	March – May 2011
	June – Sept 2011

	Negotiations with individual operators to tailor the template to their needs.  Agreements signed
	Jan 2011– Dec 2011
	June – Mar 2012
	Sept – Aug 2012

	Set up customer logins and complete induction training for users. 

Convert current business licence to standard
	From March 2011
	From Sept 2011
	From Jan 2012

	Complete and launch website including secure area for customer logins and data management
	Feb 2011 


9. Responding to the consultation

We welcome comments in any format from anyone interested in this consultation.   

Please submit your response before 31st January 2011

If possible by email to boatingtrade@britishwaterways.co.uk  

Otherwise, by post to The Consultation Team, British Waterways, 64 Clarendon Road, Watford WD17 1DA 

If you have any questions about the consultation, please contact us:

E: 
boatingtrade@britishwaterways.co.uk
T 01636 675715 or 01942 405722
F: 01636 705584
PART 1
	Your name and contact details 

Please provide email or postal address, depending on how you would prefer to be contacted.   Note, we will not be able to acknowledge individual contributions, but will contact you with a copy of the final report when available.   Exceptionally, we may contact you if we need to clarify any aspect of your feedback. Unless you specify otherwise, we may quote, but not attribute,  your views
	


In what capacity are you responding to this consultation? (please delete those that don’t apply)
* ( 1.. As an owner or manager of a inland marine business currently operating on the BW network

( 2.. As an employee of an inland marine business currently operating on the BW network

* ( 3.. As the operator of a charity boat on the BW network

( 4.  As a potential investor in an inland marine business on the BW network  
( 5.  Representative of a boating trade association
( 6.  As a boat owner 

( 7.  Representative of a waterways organisation representing individuals
( 8...Other (please indicate): 

* If you ticked box 1 or 3, please also complete part 2. 

Please document your comments below, wherever possible referencing your comments to the relevant paragraph numbers in the paper.  
Many thanks for taking the time to give us your feedback.

PART 2  
QUESTIONNAIRE FOR BOAT OPERATORS 

There are three sections in this questionnaire:

(1) Description of your particular operation and projected impact on your fee payable to BW.   This will help us understand the context for your comments and ensure that the final tariff is set fairly.

(2) Your views on the scope of the terms of the proposed operator agreement:  what should be included in respect of BW’s obligations and Operator’s obligations.

(3) Your views on the tariff proposals 
We have assumed that you will complete this questionnaire electronically using Word.  If you need a ‘manual’ version of the form, please telephone customer services on 01923 201120.  

Section (1)  Description of your operation

	Company / trading name
	

	Address & post code
	

	Telephone
	

	E-mail
	

	Website
	

	Name of manager
	

	Your BW customer number(s)
	

	Which waterway(s) do you operate on?
	

	How many boats does this company currently operate?
	

	How many of them qualify for our charity discount on the business boat licence?
	

	Is your business subject to a trading agreement with BW, additional to the business boat licence?  
	( yes  ( no    If ‘yes’ when is the next review date?  


Your fleet activities: in each row below, please show the number of boats you operate in the category.  If the same boat is used for different purposes, add an asterisk * 
	
	No. of boats dedicated to this use
	Comments

	Self drive boats
	
	

	Holiday hire or timeshare with accommodation
	
	

	Day or hourly hire (powered)
	
	

	Day or hourly hire (portable, unpowered)
	
	

	Passenger boats
	
	

	Skippered passenger boats 
	
	

	Roving hotel boats 
	
	

	Fixed base hotel boat
	
	

	Other type of trading boat
	
	

	Static boat providing food / beverage 
	
	

	Other static operation
	
	

	Roving trader
	
	( boater services                        ( floating retail    ( narrowboat carrying        ( Other –please specify


Impact of the proposals on your annual payment to BW
Please set out your estimate(s) of how the new tariffs would affect your business.  Please refer to the summary of tariffs on page 3 and show for each boat how much you believe you would pay if the proposals are implemented as they stand  (ignore the inflation effect on the fees).  Please show your workings.  Part of the reason for asking this is to test how clearly we have set out the formulas for each type of operation.  
Section 2  Your views on the scope of the terms of the proposed operator agreement

We have appended a copy of the template Operator Agreement for self drive boats.  This was developed in consultation with the Association of Pleasure Craft Operators and is now being used by five hire boat companies for 2010/11 as a test. 

Some of the clauses in this agreement will be relevant to other sectors, others will not.   Some new clauses may be needed for the other sectors.   
We would welcome your views on the template, in particular which clauses you think could be retained unchanged for your sector, which clauses need to be amended and what new clauses are needed.   
	Headings in the agreement
	Your comments

	(1) Definitions
	

	(2) Duration of the agreement
	

	(3) Grant of right
	

	(4) Fees and payment
	

	(5) Operator’s obligations
	

	(6) BW’s obligations
	

	(7) Accidents
	

	(8) Default and early termination
	

	(9) Disputes
	

	(10) BW’s liability
	

	(11) General
	

	Service level agreement
	


Any other general comments?
Section 3.  Your views on the tariff proposals 

Please answer whichever sections are applicable to your operation. 

A. Self drive hire
B. Passenger boats
C. Static boats providing on board food and beverage services

D. Other types of trading boat
A
Self-drive hire (see section 5 of the consultation paper)
Key features of the proposals are:
· Every boat to be covered by a standard pleasure boat licence (currently sometimes referred to as licence for private use)

· If the boat is offered to the general public for hire or reward on a self-drive use basis, the owner or operator to enter into an Operating Agreement with British Waterways

· The fee per boat for the Operator Agreement to be indexed by the consumer price index to the following April 2010 rates (excluding VAT):

· Holiday use (i.e. with overnight accommodation):
£630

· Use by the hour or day 

· portable, unpowered


£100

· other




£315

Please refer to the template operator agreement appended to the consultation paper for further detail. 

Please indicate the extent to which you agree with the proposals (tick the appropriate boxes and give your reasons in the space beneath)

	
	Strongly disagree
	Disagree
	Neutral
	Agree
	Strongly agree

	Extent to which you agree with the broad principles
	
	
	
	
	

	Extent to which you agree with pricing proposals
	
	
	
	
	

	Holiday hire with accommodation
	
	
	
	
	

	Day hire Portable unpowered
	
	
	
	
	

	Day hire – other
	
	
	
	
	


Please give your reasons/comments: 

B
Skippered passenger boats (including hotel boats) (see section 6 of the consultation paper)
Key features of the proposals are:
· Every boat to be covered by a standard pleasure boat licence (currently sometimes referred to as licence for private use)

· If the boat’s operation falls within the scope of the Marine & Coastguard Agency’s regulations for passenger boats, the owner or operator to enter into an Operating Agreement with British Waterways

· The fee for the Operator Agreement to be determined by the total calculated for each boat as follows:

· Passenger carrying capacity (= the maximum number of passengers as shown on the MCA certification) multiplied by (provisionally) £6, PLUS

· Boat length multiplied by a location factor 

· Location factor is £100 for Type A locations, £25 for Type B locations and £0 for Type C locations

· The criteria for determining location type is explained in para 6.4.4.; Roving hotel boats are Type B
· The fee for qualifying charity boats to be £150.  See criteria in para 6.9.2  
· The £ amounts above to be indexed annually by changes in the government’s consumer price index from 1st April 2010.  All rates subject to VAT.   
Please indicate the extent to which you agree with the proposals (please tick the appropriate boxes and give your reasons in the space beneath)

	
	Strongly disagree
	Disagree
	Neutral
	Agree
	Strongly agree

	“It is fair that the operator fee should in some way relate to the boat’s ability to generate income”
	
	
	
	
	

	“Passenger carrying capacity and the operating location are reasonable indicators of a boat’s ability to generate income”
	
	
	
	
	

	Extent to which you agree with the location type definitions (para 6.4.4.)
	
	
	
	
	


Please give your reasons/comments: 

D
Other types of trading boat (see section 7 of the consultation paper)
Key features of the proposals are:

· For roving traders, a simple fee of £130 per boat

· For static boats providing food and beverage services, carrying capacity is determined by number of covers provided

· For other static boats, the fee is calculated as £150 plus length multiplied by location factor

· Fees are subject to VAT and will be indexed annually by changes in the government’s consumer price index from 1st April 2010

Please indicate the extent to which you agree with the proposals (please tick the appropriate boxes and give your reasons in the space beneath)
	
	Strongly disagree
	Disagree
	Neutral
	Agree
	Strongly agree

	“It is fair that the operator fee should in some way relate to the boat’s ability to generate income”
	
	
	
	
	

	“Passenger carrying capacity and the operating location are reasonable indicators of a static trading boat’s ability to generate income”
	
	
	
	
	

	Extent to which you agree with the location type definitions (para 6.4.4.) for static trading boats
	
	
	
	
	


Please give your reasons/comments:
SPECIMEN – TEMPLATE FOR OPERATOR AGREEMENT FOR SELF DRIVE HIRE BOATS

DATED_____________________________201?
BRITISH WATERWAYS BOARD
- and -
_____________________________________

AGREEMENT FOR THE 
OPERATION OF SELF STEER HIRE BOATS

_____________________________________

BRITISH WATERWAYS BOARD

64 CLARENDON ROAD

WATFORD

HERTFORDSHIRE

WD17 1DA

This Agreement is made the                               day of                        2010  (“the Agreement”)

Between:
British Waterways Board of 64 Clarendon Road Watford Hertfordshire WD17 1DA 

(“BW”)

and

 [Name and address of Operator] {Company Registration No. if a company},   (“the Operator”)

1 Interpretation

In this Agreement the definitions set out below will apply:

“Base”

means the property from which the Vessel (or Vessels) is operated as defined in the Operational and Payment Schedule

“Boat Licence”

means a relevant consent as defined in section 17(1) of the British Waterways Act 1995 sufficient to enable a boat to be used or kept on BW’s waterways.

“BW Boat Licence Terms and Conditions” 

means the terms and conditions made by BW in accordance with section 43(3) of the Transport Act 1962 which apply to the use of any Vessel on the Waterway.

“Insolvent”

means the Operator:

(a) 
is unable to pay its debts (including within the meaning of section 123(1) of the Insolvency Act 1986) 

(b)
enters into an arrangement, compromise or composition in satisfaction of its debts (excluding a scheme or arrangement as a solvent company for the purposes of amalgamation or reconstruction); or

(c)
without a declaration of solvency, passes a resolution or makes a determination that it be wound up;

(d)
has a winding up order or bankruptcy order made against it; or

(e)
has appointed to it an administrator or administrative receiver; or

(f)
is the subject of any analogous arrangement, event or proceedings in any other jurisdiction; or

(g)
in the case of a partnership, each partner is the subject of an individual arrangement or any other event or proceedings referred to in (a) to (f) above. 

“Operational and Payment Schedule”

means the schedule of operational requirements and payments. 

“ Operator Details”

means the relevant details about the Operator and the Vessels covered by this Agreement as set out on the Webpage.  
“Operator Trading Disks”

means the disks issued to the Operator by BW upon conclusion of this Agreement to be displayed in the windows of each Vessel to show that the boat is operating for Trading purposes under the terms of this Agreement.   

“Permitted Trading Area”

means the Waterways (or part thereof) on which the Operator may use the Vessel or Vessels for the Permitted Trading Operation as more particularly described in the Operational and Payment Schedule, 

“Service Level Agreement”

means agreed level of services which BW will provide to the Operator as set out in the Operational and Payment Schedule.

“Trading”

means the operation of any Vessel for any purpose other than personal private use by the Vessel’s licence holder as defined in BW’s Boat Licence Terms and Conditions. The word “Trade” should be construed accordingly. 


 “Trading Fee per Vessel”

means the fee per Vessel set by BW in June each year following consultation with the Association of Pleasure Craft Operators and applicable from 1st April the following year. We will announce the fees by writing to the Association of Pleasure Craft Operators and simultaneously publish the information on BW’s Boating Trade Website

“Trading Fee”
means the charges payable to BW for or in relation to the Trading Operation during the term of this Agreement as set out in the Operational and Payment Schedule.

“Trading Operation”

means the Trading activity carried out by the Operator with the Vessel or Vessels set out in the Operational and Payment Schedule in the Trading Area.

 “Vessel”

means any boat or barge used or intended to be used by the Operator for the Trading Operation at the Base as initially specified in the Operational and Payment Schedule and amended from time to time online by the Operator using the Webpage. 

 “Waterway”

means any waterway owned or managed by BW, and includes any navigable branches or arms, marinas, docks or basins and any land held or used by BW in connection with the Waterway    

“Webpage”

means the secure webpage provided to the Operator for the purposes of keeping the Operator Details up to date.

You, Your

means the Operator of the Vessels or Vessels and the person responsible for compliance with the terms of this Agreement, acting with the consent of each Vessel’s owner(s) or lawful keeper(s) 

‘We, Us, Our’

means British Waterways (BW) and any employee or other person approved by British Waterways to act for it.


2 Duration

2.1 This Agreement will commence on [ xxxxx 201x   ] (“the Commencement Date”) and continue for a period of [  ] years (“the Term”) unless terminated earlier in accordance with clause 8. 
3 Grant of Right

3.1 During the Term BW grants to the Operator the right to Trade on the Waterway subject to the terms of this Agreement and the terms of the Operational and Payment Schedule.


4 Fees and Payment

4.1 You will pay to US the Trading Fee applicable to the Trading Operation and such other charges as may be specified in the Operational and Payment Schedule.

4.2 You will pay the Trading Fee at the times specified in the Operational and Payment Schedule

4.3 If You fail to pay any sum due within 21 days of the date when it becomes due You will pay interest of 2% above the prevailing base lending rate of the Bank of England for the period from the due date to the date of payment.  

4.4 All payments to be made by You to Us will be subject to Value Added Tax where applicable.  
 

5 Operator’s Obligations

5.1 You agree with Us to:

5.1.1 maintain a valid Boat Licence for each Vessel and ensure that each Vessel complies and is operated at all times in accordance with the BW Boat Licence Terms and Conditions, as amended from time to time,

5.1.2 ensure that each Vessel, when used for Trading, is used only as set out in the Operational and Payment Schedule;

5.1.3 not to operate any Vessel for Trading which does not display two Operator Trading Disks.  These Disks which we supply to you upon conclusion of this Agreement, must be displayed one on either side of each Vessel adjacent to the standard boat licence so as to be clearly visible to members of the public and our licence enforcement staff.

5.1.4 comply at all times with the provisions of all applicable statutes, bye-laws, regulations, or the requirements of any competent authority that may be required to Trade lawfully 

5.1.5 comply with any specific and reasonable instruction given by US with regard to the Operator’s use of the Waterway which affects or is likely to affect the performance of any health and safety duties of BW
5.1.6 have in place proper systems to ensure compliance with the requirements of the Code for the Design, Construction and Operation of Hire Boats, set by the Maritime and Coastguard Agency, and provide evidence of these systems upon request.  We will accept a current British Marine Federation Handover Audit Certificate as evidence in respect of boat handover procedures. 

5.1.7 provide on each Vessel and draw users’ attention to 

5.1.7.1 BW’s Boaters Handbook and any other safety guidance for boaters defined by Us and updated from time to time 

5.1.7.2 At least two copies of BW’s visitor incident forms

5.1.8 provide adequate facilities for servicing each Vessel which must include: 

5.1.8.1 reasonable provision of car parking for customers. 

5.1.8.2 a supply of fuel to each Vessel
5.1.8.3 systems for the disposal of sewage from each Vessel. 

5.1.8.4 drinking-water supply to refill each Vessel
5.1.8.5 covered refuse disposal bins
5.1.8.6 a mooring berth which gives safe entry to and exit from each Vessel 
5.1.9 maintain each Vessel internally and externally so that, in BW’s opinion (acting reasonably), it does not risk bringing BW into disrepute. 

5.1.10 ensure that the the Vessels when at the Base do not obstruct or impede safe navigation on the adjacent waterway. 

5.1.11 ensure that all information provided to Us and contained in the Webpage is true and accurate and to update it as changes occur.   An administration charge of £100 will be applied in the event that any of Your Vessels are found to be Trading without displaying Operator Trading Disks and/or without having been registered on Your Webpage.  

6 BW's Obligations

We agree with You to 

6.1 comply with the Service Level Agreement

6.2 use reasonable endeavours to:

6.2.1 keep the Waterways open for Trading; and

6.2.2 keep You informed of any planned activities on the Waterway  which may impact on the ability of the Operator to Trade

7 Accidents and Incidents

7.1 In the event of a Vessel or Vessels restricting or obstructing the navigation, BW and the Operator will establish contact and seek to agree a strategy for recovery of the craft to restore availability of the navigation.

7.2 In the event of non agreement BW’s decision as to the most appropriate strategy is final

7.3 If BW cannot make contact with the Operator or where it is not reasonable practicable to make contact (for example, in an emergency situation), BW will take the necessary action to restore the navigation.

7.4 BW and the Operator will share information about any accidents or incidents on the Waterways of which they become aware.

8 Default and Early Termination

8.1 We may terminate the Agreement in the following circumstances: 

8.1.1 if You commit a material breach of the Agreement which is capable of remedy, which is not cured within thirty days of notice by Us; 

8.1.2 forthwith if the material breach is not capable of being cured; 

8.1.3 forthwith if You become Insolvent; 

8.1.4 on 1 months notice if the Operator commits repeated or persistent breaches of the same or similar provisions of this Agreement which by their repetition or persistence become material
8.2 You may terminate the Agreement by giving Us three months notice in writing and on termination of the Agreement You will cease Trading forthwith. 

9 Dispute resolution

9.1 Any difference or dispute or disagreement between BW and the Operator arising under the terms of this Agreement shall be referred to an appropriate Senior Manager or Director of BW who will attempt in good faith to resolve such difference or dispute or disagreement.

9.2 Failing resolution within fourteen days, the dispute may be referred with the agreement of both parties to mediation in accordance with the British Marine Federation Dispute Resolution Scheme.  Unless otherwise directed by the mediator, the costs of mediation will be borne equally by the parties.
9.3 Nothing in this clause 9 shall prevent either party from commencing legal proceedings or seeking emergency or immediate preventative relief such as an injunction.
10 Liability of BW

10.1 We will be free to close all or any part of the Waterway where closure is necessary to carry out maintenance to a Waterway or in the event of an emergency. We shall not be liable to the Operator for any losses, damages, liabilities, costs or expenses suffered as a result of: 

(a) any such closure or non availability of any Waterway; or 

(b) any delay in or failure to perform Our obligations in relation to a Waterway if such delay or failure was due to a cause beyond Our reasonable control. 

10.2 The total liability of BW to the Operator arising under or in connection with this Agreement (whether in contract, tort (including negligence), breach of statutory duty or otherwise) shall not exceed £10 million. 

10.3 Without prejudice to clauses 10.1 and 10.2 above, BW shall not be liable to the Operator (whether in contract, tort (including negligence), breach of statutory duty or otherwise) for indirect or consequential loss, loss of profit, loss of business, loss of goodwill or loss of anticipated savings arising out of or in connection with this Agreement, even if BW was aware of the possibility of such loss or damage to the Operator. 

11  General

11.1 If BW delays or does not enforce for some time any of the terms of this Agreement or allows You extra time to comply with any term, this will not amount to a waiver of BW’s rights, nor will it prevent BW from requiring full compliance by You with the Agreement subject to giving reasonable notice to You.

11.2 Any written notice to be given by either party will be effectively served if sent through the post either in a registered letter or by recorded delivery to that party’s last known home or place of business, as previously notified. 

11.3 The Operator shall not subcontract this Agreement (or a material part thereof) to any third party without BW’s prior written consent. BW may revoke its approval of a subcontractor on the provision of written notice in circumstances where it has a legitimate business reason or doubts held in good faith concerning a subcontractor’s ability to comply with the terms of this Agreement. The grant of approval by BW under this clause does not relieve the Operator from any liability under this Agreement and the Operator will remain fully responsible for the actions, inactions, and performance of all obligations, Services and responsible for compliance with the terms of this Agreement. 

11.4 The Operator shall not assign its interest in this Agreement or any part of it, nor any right arising under it, to any person without the prior consent of BW.  If BW grants consent, such consent will be conditional upon the assignee agreeing to accept the burden of this Agreement as well as the benefit and entering into an agreement with BW containing substantially the same terms as this Agreement.
11.5 If there is any conflict between any provisions of this Agreement and the Operational and Payment Schedule, the terms of the Operational and Payment Schedule shall take precedence 
11.6 The parties agree that nothing in this Agreement will be deemed to establish a partnership save where it is expressly stated as the parties’ intention to do so.  

11.7 This Agreement will be governed by and construed in all respects in accordance with English Law and the parties hereby submit to the exclusive jurisdiction of the English courts. 

IN WITNESS this Agreement has been entered into by the person appointed by BW in that behalf and of the Operator on the date set out above.

SIGNED by

duly authorised for and on

behalf of  British Waterways 

SIGNED by

duly authorised for and on

behalf of the Operator

The Operational and Payment Schedule 

Part 1: Information fixed for the duration of the Agreement

Base The hire boat base at [insert address and postcode] on the [             ] Canal/Navigation 

Permitted Trading Operation  
The provision of Vessels to the public for self-drive hire or reward 

Permitted Trading Area  

All BW waterways

	
	Holiday/overnight hire
	Day hire

	Maximum number of Vessels permitted
	X
	Y

	Number of Operator Trading Disks issued
	2X
	2Y



Trading Fee payable under this Agreement

Trading Fee = the maximum number of Vessels permitted (as stated above) multiplied by the Trading Fee per Vessel current at the Commencement Date.

In December of each year, the maximum number of Vessels permitted will be compared with the average number of Vessels actually operated during the preceding April – October inclusive as recorded by the Operator on the Webpage (subject to any correction arising from reporting errors).  Rebates arising from differences between these amounts will be computed and agreed with the operator before 28th February of the following year. Rebates will be based on whole numbers of Vessels only and amounts totalling less than £100 waived or ignored.   

Trading Fee Payment Frequency 


You will pay the Trading Fee by [equal annual/quarterly/monthly instalments] in advance in each year (a proportionate sum being payable for any broken period) with the first payment being made on the Commencement Date and subsequent instalments to be paid every [three/one calendar months] thereafter (or the day next occurring if such date does not exist in a month in which such payment is to be made). 

If the Trading Fee has not been determined at the time when payment is due you will continue to pay at the rate set for the preceding year of the Agreement and will pay the balance when ascertained. 

Part 2: information to be kept up to date by You on the Webpage

Operator Contact Details


Business Manager name, address, phone nos. & email address.


Base Manager name, address, phone nos. & email address


Out of hours contact name, address, phone nos. & email address

`

Vessels currently in operation at the Commencement Date

	BW index no
	Vessel name
	Date added to agreement
	Date removed from agreement

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


These records must be available for inspection by BW for compliance checking

Date of current BMF Handover Audit Certificate _____

Number of printed copies of Boaters Handbook required annually ____

Part 3: Service Level Agreement
BW will

1. Assign a Boating Trade Manager whose role is to understand the needs of your business in respect of its dependence on BW and to communicate these to BW employees responsible for decisions which may affect you.

2. Consult with you at as early a stage as reasonably possible in the preparation of BW’s Annual Planned Stoppage Programme.

3. Consider as far as reasonably possible the likely impact on your business of stoppages and restrictions when planning the timing of such stoppages and restrictions.

4. Notify you as soon as reasonably possible of an emergency stoppage or restriction coming into place that affects your business, and provide regular updates on expected reopening until this date is confirmed.

5. Consult with you as soon as reasonably possible where restrictions are being considered as a result of inadequate water resources or supply problems.

6. Where relocation would help to mitigate the effects of closure, and it is feasible and affordable to do so, we may provide reasonable assistance in relocating your Vessels.

7. Promote your business through a listing of your business on BW’s consumer website, Waterscape.com

� Private use includes ‘tele-working’ and any other business activity which is totally independent of the waterway.  


� Section 43(3) and 43(8) of the Transport Act 1962 (as amended) provide:


“(3) Subject to this Act and to any such enactment as is mentioned in the last foregoing subsection, the British Waterways Board shall have power to demand, take and recover or waive charges for their services and facilities, and to make the use of those services and facilities subject to such terms and conditions, as they think fit.”


“(8) The services and facilities referred to in subsection (3) of this section include, in the case of the British Waterways Board, the use of any inland waterway owned or managed by them by any ship or boat”.


� I.e. an Operator Agreement would not be required if all of the following criteria apply:


None of the share owners has any interest in the boat other than for personal, pleasure use.


The licence holder (the boat’s lawful keeper) is no more than two of the share owners, nominated by all other share owners to be responsible for meeting BW’s Licence Terms and Conditions, including insurance and boat safety requirements.


The licence holder is the person (or people) named as the insured on the boat’s insurance certificate.


The licence holder, in consultation only with other share owners, is responsible for all decisions relating to control and administration of the boat throughout the year. This includes determining where the boat is berthed and who uses it when.


The boat’s livery does not display an association with any company engaged in the boat share business.
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