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"THE WATERWAYS

OMBUDSMAN

EIF TH D ANNUAL" REPORT]

we—w 1. Introduction -

1.1 My first full yéar as Waterways Ombudsman (covering the period from 1st:-April 1998 to
31st March 1999) bas seen a slight reduction in the number of complaints received, but a
doubling of the cases decided. '

1.2 Iam often asked to describe the types of complaint I handle. The Appendices to this Report
provide brief details of every complaint received in 1998/99. It will be seen that they are very
varied indeed. While topics such as the Boat Safety Scheme appear more than once, there is really

no common thread.

1.3 In February 1999 the Department of the Environment, Transport and the Regions
published, among other things, its “Framework Document for British Waterways”. That
publication confirmed in paragraph 4.2 that:

“..Customers who consider themselves to have been unfairly treated by British
Waterways are entitled to invoke its three stage internal complaints procedure and
subsequent to this, where maladministration is alleged, bave a right of appeal to an
independent Ombudsman, who is invited to serve by the Secretary of State and
appointed by British Waterways. British Waterways.bas agreed to be bound by the
Ombudsman’s decisions on matters relating to maladministration...”

2. Complaints recetftved and disposed of ——-

21  Inthe hope of making the figures clearer, I have adopted a new terminology.

A “complaint” is for my purposes any expression of dissatisfaction with British Waterways’
conduct which I receive, where British Waterways' internal complaints procedure bas not been
completed. (I am of course powerless to investigate until this has been done.} A “case” is a
complaint where | am satisfied that the ICP bas been complied with and where I will normally
investigate and make a decision unless the dispute is previously settled.

22  The figures for complaints and cases are set out in Appendix A, with comparative figures
Jor the previous year. The salient features of the statistics for the year are:

. The number of individual complaints received was 24 (1997/98: 32). In comparing
the figures for the two years, it is necessary to bear in mind that the bald statistics
may be somewbat misledding, because a single communication from a
complainant (which is counted as one complaint) may raise very many different
issues, a few or just one.




. The number of cases decided doubled from 6 to 12. Details of these decisions,
essentially in the form in which they were summarised 10 the wateriways press as
they were decided, are set out in Appendix B.

. The average time taken to decide these cases was a little under 26 weeks. The _
average masks wide differences between the time taken to decide simple cases and
that required for long and complex ones.

. 1 did not consider that there was any maladministration in 6 of the 12 cases
described in Appendix B. I found somewbat minor maladministration in three
other cases, but did rnot recommend a remedy. The complainants in two of them
bad already received the appropriate redress before the dispute was brought to me.
The maladministration in the third case consisted of misleading statements in.a
document supporting a planning application which was refused. British Waterways
bad neutralised the effect of these statements before the later public enquiry which
led 1o the grant of permission, and bad also apologised.

| recommended compensation of slightly under £3,000 in one case, and this was
settled by deduction from rent owed by the complainant. I also found
maladministration in relation-to part of another. | recommended an apology,
which was provided. '

I made no formal decision in the remaining case. 1 saw no point in doing so. A
good deal of work for all concerned would have been involved, and crucially the
complainants bad already received the only remedy to which they could on any

" basis be entitled. :

. Last year, the Inland Waterways Amenity Advisory Council suggested that 1 should
provide more information on the nature of the complaints which 1 received but did
not actually decide. My response-is set out in Appendix C, which gives brief details
of the 13 complaints where | was not satisfied that the internal complaints
procedure had been completed and the two where the complainant asked me to
take no further action. Unless otherwise stated-in Appendix C, I beard no more
from the complainant after explaining the necessity to complete the ICP and/or
sending bim or ber our leaflet.

e 3. The Terms of Reference ——-

3.1 My Terms of Reference were adequately summarised in Appendix A io last year's Annual
Report. No changes to the wording have been made in 1998/99, but two points have been
clarified: '

. The “legal interpretation” exclusion
1 bave no power to consider complaints involving legal interpretatioﬁ. The

reasoning bebind this is that it is considered to be inappropriate for me to be able
to decide obscure or complex legal points, perbaps arising on the construction of
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ill-drafted ancient Acts of Parliament, particularly when it is borne in mind that
British Waterways bhave agreed (o be bound by my recommendations.

However, | originally thought that this exclusion, if read strictly, might forbid me to
deal with complaints which I ought to be able to investigate. British Waterways have
now confirmed that-it was never their intention.to argue frivolous poinits of law to
defeat my jurisdiction, and that the exclusion will not apply where British
Waterways and I agree that the interpretation of a legal point is in fact clear.

. Compensation
The.TOR say:

“A recommendation [by me] may for example be for the reimbursement by British
Waterways of actual loss incurred by the complainant as the direct resull of any act
involving maladministration, but not consequential loss.” :

The words “for example” are intended to make it plain that I can recommend non-

financial compensation such as remedial action, an assurance that the error
will not be repeated and/for an apology. My powers to recommend payment of
money are limited in the way set out in the above quotation.

3.2 It is worth reiterating that [ am only able to deal with complaints of
maladministration, which bas been authoritatively defined as inefficient or improper
administration fempbhasis added]. 1 do not of course bave any power over British Waterways'
policy decisions: ‘

4. Remedies

4.1 I bave bad some cases where il is clear from the outset that, even if | eventually agree
with the complainant that maladministration bas occurred, no further redress is
appropriate because British Waterways bave already done everything which they could
reasonably be expected to do. I then need to consider whether to conduct a full investigation
when I cannot sensibly recommend any further remed)y.

42  Examples of this type of case occurring during 1998/99 include cases number 9 and 12 in
Appendix B. In the former, I did not come to a formal conclusion as to whether British
Waterways’ conduct constituted maladministration, for the reasons described in paragraph 2.2
above. In ibe latter. 1 did decide that British Waterways were guilty of maladministration. The
case was clear from the beginning, and no great difficulty was involved in arriving at a decision.

4.3 I bave a discretion as to whether to investigate any case which-is within

my Terms of Reference. When 1 receive a complaint in the future where I am unlikely to
recommend a remedy even if | find maladminisiration, I shall exercise the discretion in the light
of (among other things) the trouble and expense for.the parties and myself involved in arriving
at a formal decision and any benefits (apart from a specific remedy) which may accrue from my
coming to a conclusion. One such benefit may be realisation by British Waterways that their
conduct did constitute maladministration, with a consequent improvement for the future.

g4




5. Dealing with cases
51 - The “legal intérpretation” exclusion

1 refused to investigate the main issue in two complaints because they essentially concerned
whether British Waterways’ interpretation of section 17(3)(c)(ii) of the British Waterways Act 1995
(dealing with “continuous cruising”) was correcl.

52 Conciliation

There were three cases this year, each of which involved a considerable amount of work, where
conciliation bad a part to play. The first was case number 4 in Appendix B, where the complaint
about damage to the complainant’s property was largely settled in this way. The second related
essentially to whether British Waterways’ moorings matrix had been applied correctly to the site
at which the complainant moored. There was a dispute about the factual position there, so | beld
a site meeting. The complainant then indicated that she would be willing 1o withdraw the
complaint if certain work were done, and British Waterways agreed to do it. The third case was
brought by a lady whose property was close to one of British Waterways’ canals and whose cellar
flooded from time 10 time. There was a great deal of technical evidence about whether or not the
water in the cellar came from the canal. The complainant seemed to find it difficult to grasp the
fact that it would not be sufficient for ber merely to demonstrate that the water in the cellar was
canal water: she would also bave to show that British Waterways were guilty of maladministration
which caused ber the loss for-which she claimed a remedy. 1 therefore met ber and explained
these matiers. She eventually withdrew ber complaint.

5.3  Viewing the site

1 have found in a number of cases that the best way to resolve a dispute about the factual
situation at a particular site is to go and look at it in the company of the parties. | did this in the
[first two cases mentioned in the preceding paragraph, and in the one discussed-in the next
paragraph. | )

5.4  Complex cases

Some cases are of very considerable complexity, usually because the complainant raises a large
number of points. Case number 11 in Appendix B is a good example. If I were 1o try 1o resolve
every issue through correspondehce, the case might conitinue for an unaccepiable time. I
therefore beld an informal bearing at the site in that case, viewing it at the same time. I shall
adopt a similar procedure in future cases where | consider it appropriate to do so.

6. Suggestions to British Waterways

When I was first appointed, ' British Waterways invited me o bring to their atltention any issues
arising from-a complaint which caused me 10 think that their service might be improved. 1 raised
three such issues with them last year:




-

. In the course of dealing with case number 9 in Appendix B, British Waterways said
that they expected consultation on national issues to cascade down from national
bodies to local ones like the complainant in that case. It did not seem to me that the
policy on whether such local bodies should be consulted directly was crystal.clear.
British Waterways responded by saying that they certainly expected the national
user groups to pass the information on to local levels, but that did not preclude
local communications. They specifically encourage complementary local briefings,
particiilarly to communicate the national policies in the way they affect a specific
local area. They said that they would raise the issue of communication between
national and local groups at the next meeting with their National User Group.

. Consideration of case number 10 in Appendix B led me to think that the wording of
the Criteria in the Moorings Matrix might lead British Waterways’ staff to think that
it was sufficient to send out on request less than the.full information about the
score under the matrix. British Waterways replied that they bad already started to
prepare an updated version of the Matrix which would contain all the relevant
information in one place, and that this would ensure that the underlying.concepts
are fully understood by their staff and better explained to their customers.

. 1 raised the question of whether complainants should be told at each stage of
their right to escalate their complaint under the internal complainis
procedure, until it finally comes to me if not previously.resolved. British
Waterways’ response was that they try bard to fully answer each complaint at
whatever level it is made, and thus do not anticipate further recourse by the
complainant. They leave the person responding in.British Waterways to judge if /
Sfurther recourse is likely, at which time advice is given on how to proceed to (
more senior levels. When an issue gels to the Chief Executive, and if the
complainant appears unaware of my existence, Dr. Fletcher encloses a
complaints procedure brochure with bis reply. Additionally, the complaints
brochures are of course widely circulated and available.

—-ww- 7. Service Standards — -

1 decided during the year that it was appropriate, so far as possible, for me to observe the same
service standards as those which British Waterways have imposed on themselves in section 16 of
“Caring for Britain’s Waterways”. The version of those standards applicable to me is set out as
Appendix D.

— --8. Visits by me to British Waterways' -—--—
regions and user groups

During the year, I suggested to British Waterways that it might be useful for me to explain my
[function to meetings of their regional staff. 1 attended one such meeting. | also mentioned to one
user group that | am equally bappy to speak 1o such groups about my role. I have accepted an
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invitation from them to address their Annual General Meeting. | remain willing to explain what |
do to groups of either British Waterways’ staff or users, on request.

—-— 9., Format of this Report ———

It will be noticed that this Report is in a different format from that adopted in previous years. |
would appreciate comments from readers about the new style. For example, is the Report now too
long? Or too short? Should other topics be covered? Are some of the matters discussed not worth
mentioning? Is it appropriate to discuss the cases decided at such length? Any constructive
comments will be gratefully received.

e 10. And finally... —-

1 am grateful to all those who have assisted me during the year, including my Technical Advisor,
Giles Baker, and in particular my bard working and long suffering secretary, Mrs. Karen Sayers.

Ste {5 PR Ledell
Stephen Edell _ May 1999
The Waterways Ombudsman '
PO Box 406
Haywards Heath
West Sussex
RH17 SGF
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[ AP BE N-D.IX. A

Complaints and cases'

1. Complaints received in 1998/99 1997/98

Copy correspondence for information only - 1

Preliminary approach only - 3

Outside Terms of Reference? 3 -

Internal Complaints Procedure (“ICP™)

Known to have been settled through ICP - 1

Evidence of completion of ICP not produced 13 8

No further contact after ICP completed ' - 2 11

No further action requested by complainant 2 2

Supporting another-complainant only - 1

Referred by complainant to Boat Safety Scheme

Appeals Panel _ - 1

Under active investigation at year end 3 -9

Draft decision being circulated as required by Terms

of Reference 1

Decided 3 3
24 32

2. Cases decided 12 [

3, Cases under active investigation 5 9 '

1 For an explanation of these terms, see main body of the text.

2 Two of these complaints were outside my jurisdiction because they involved legal

interpretation: see paragraph 5.1 above. The remaining one related to an event which bad
happened more than two years before the complaint was brought to me.




. APPENDIX. B__]

Case No. 1

Mr. A moors his vessel, on which he does not live permanently, at a British Waterways' mooring
which is also used as a working yard. He brought six different complaints, of varying degrees of
importance, to-me.

The first complaint, which Mr. A described as his main concern, related 10 security at the site. He,
referred in particular to the padiock on the.main gate giving vehicular access to the moorings. This
padlock is of a standard type. He had suggested that it should be changed to a non-standard type,
and that keys should only be given to the moorers and others who required access. He complained
that the gate was consistently left open by people working there.

British Waterways permit, and indeed encourage, the public to use the towpath even though it is
not a public right of way: Mr. A accepted that pedestrian access was freely available to the moorings,
but said that thieves would want to get a vehicle up to a boat which they were intending to rob. He
also argued that British Waterways should either dedicate the towpath as a public right of way,
which he said would give the police jurisdiction aver it, or deny access to it except to those people
who pay for it.

Mr. A also mentioned that he had suffered from the effects of vandals who had daubed graffiti on
his boat; that he had suffered nuisance from people driving motorcycles along the towpath; that
children had jumped on. his boat; that his car was dented on the site last summer; and that some
40 gallons of diesel were stolen from his tarik. More generally, Mr. A complained that British
Waterways. had no staff in attendance at the site, and did not supervise their contractors.

British Waterways' response was that they took security very senoubly, but did not offer it.at this
site or charge for it when fixing the rental. They encourage the public to use the towpath. Since the
site is used as a working yard, they were reluctant to change the lock but would do so if all the
moorers agreed.

My first conclusion applied to all the matters raised by Mr. A. It was. that the whole complaint must
be considered in the light of what is possible in practice, having regard to the length of the system
for which British Waterways are responsible and their resources.

1 did not agree that encouraging the use of the towpath by the public was inappropriate, let alone
that it constituted maladministration. Nor was I persuaded that British Waterways should
(irreversibly) dedicate the towpath as a public right of way merely in order to accommodate the
possibility that the police would have further powers.

I did not consider that British Waterways' offer to change the lock only if all the moorers asked
them to, which was made in the light of apparent previous experience at-another site, was
unreasonable; There were two.details in connection with this aspect of the matter. First, British
Waterways had indicated to Mr. A that they were willing to approach the other moorers to see if
they would agree. British Waterways did not in fact do so. After some thought, and bearing in mind
that Mr. A did not raise the matter again, 1 concluded that this single item was not sufficiently grave




