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I'submit my Report for the period 1st April 2000 to 31st March 2001
— I 'Enquiries and cases received and disposed of ——

1.1 In the last two years, 1 bave distinguished between "complaints’ and "cases". The
difference between the two was that the former was any expression. of dissatisfaction with
British Waterways’' conduct, even where the internal complaints procedure bad not been
completed: whereas the latter was a complaint where that procedure bad been complied with.

1.2 In my Fifth Report, .acceded to a request to set out brief details of complaints which 1
had received but not investigated. In practice, a significant proportion of these were
complaints against bodies other than British Waterways. 1 also listed all other enquiries
which bad been sent to me, which were often instances where the internal complaints
procedure had not been completed. I now consider that the classtfication "complaint’ can
be improved on by substituting the word."enquiry", and I bave done so in this Reporl.
Engquiries therefore comprise both complaints against British Waterways which 1 did not
investigate, (for example because they were outside my Terms of Reference or the internal /
complaints procedure was incomplete), and other material. ' (

1.3  The statistics for enquiries and cases are set out in Appendix A. In brief |

received 27 enquiries, compared with 32 in 1999/2000. 1 made formal decisions in five -
cases. (1999/2000: 6). Once more, there was no particular pattern of issues involved in the -
cases.

1.4 1 received three communications relating to the same site, one of which (described as
enquiry K in Appendix C) was not pursued. The other two raised the same two issues, and one
of them added a third one. There was delay in resolving two of the three issues, partly because -
of unsuccessful negotiations to settle one of them and partly because of the necessity for me to
take outside advice in relation to the other. There was no-delay in relation to the third issue,
in respect of which | made a formal decision (which is not included in the figures for cases
decided in Appendix A) during the year. I shall include details of all the decisions on these two
cases in next year's Report.

1.5 Summaries of the cases which I decided constitute Appendix B. In summary, I made no
recommendations in cases numbers 1 and 5. The main complaint in case number 2 failed, but
1 recommended an apology for some instances of minor maladministration, which was
provided. In case number 3, I considered that the parties were. both partly responsible for
expenses which bad been incurred by the complainant and recommended thatl British
Waterways should pay balf of them. It did so. Case number 4 involved maladministration
* consisting of excessive delay. British Waterways acknowledged this and provided a proper
- remedy during the investigation, so I made no recommendation.
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1.6 The average time laken to decide the five cases summarised in Appendix B, measured
in the same way as last year, was 21.4 weeks. 1 regard this as satisfactory, particularly in light of
the responses to question 11 in the satisfaction survey referred to below. It is also, as forecast, a
considerable improvement on last year.

1.7 However, it is necessary to record that some cases were unfinished at 31st March 2001.
This was because of significant delays in responding to my enquiries, which occurred at British
Waterways’ Headquarters at Watford in the last balf of the reporting year. This will inevitably result
in a deterioration of the figures next year. I expressed my disquiet about these delays to British
Waterways; who explained that important difficulties bad been caused by the beavy workload, the
winter floods, the Foot and Mouth outbreak and staff shortages. They said that they would do better
in the future.

—— 2. My Terms of Reference ——

A review of my Terms of Reference took place during the year between the Department of the
Environment, Transport and the Regions and British Waterways, on which | was consulted. The
Jfollowing are the most important points which arose:

® [ can now circulate my draft decision letters to the parties simultaneously, and no longer
bave to send them first to the "losing" party and then to the other one. )

® [ am still unable to recommend payments in respect of consequential loss. However,
British Waterways bave indicated that they will give sympathetic consideration to arny
informal advice in that respect given by me where there bas been a finding of
maladministration, and that they might consider making an ex gratia payment to the
complainant in the special circumstances of a particular case.

® A number of drafting and "tidying up" changes will be formally incorporated into the
Terms of Reference in September 2003, when my current appointment expires. In
particular, the qualification to the “legal interpretation” exclusion set out in my Fifth
Report will be expressly included in the new document. The most-important of the other
amendments is a more explicit statement of my impartiality and independence.

—— 3. The Satisfaction Survey ——

1 carried out a satisfaction survey of all complainants whose cases | bad decided before the end
of 2000, and of the British Waterways officials who responded to them. The results are described
in.Appendix D. 1 will be bappy to send anonymised copies of all the survey forms to British
Waterways, the Secretary of State for the Environment, Transport and the Regions, the Minister
for Transport and Planning in Scotland and the Inland Waterways Amenity Advisory Council
on request.

— 4. The Human Rights Act 1998 ——

I bave of course considered the effect of this Act on my work. It will rarely, if ever; bave a direct
impact on my operations. Article 6 of the European Convention on Human Rights, which is
incorporated into British law by the 1998 Act, is the main one which might be relevant to my
activities. This Article is concerned with procedural fairness, about which I have in any event
been scrupulous throughout my career as an Ombudsman.
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——— 5. The Inland Waterways Amenity Advisory Council ——

IWAAC is one of the bodies to which I bave to copy my Annual Report. In previous years, I bave
discussed it informally with their Chairman. Last year, 1 instead attended a meeting.of INVAAC
beld at Crickbowell on 7th and 8th September 2000. I found the opportunity to discuss my work.
with another independent body very belpful indeed.

—— 6. Advisors ——
The services of Mr. Giles Baker and Dr. Jonatban Newman bhave remained available to me, if
required, throughout the year. As it bappens, 1 bave not had to call on either of them this year,
but it is beipful to know that I can seek their assistance if | find myself dealing with matters

outside my area of experiise.

— 7. Email ——

I now bave an email address, which is set out below.

—— 8. Conclusion

1 once again express my gratitude for the co-operation of those "outside" people with
whom I deal, namely complainants and British Waterways officials; and to my secretary
Mrs. Karen Sayers and the other people who assist me.

S l’ef:éw,. LodelC

Stephen Edell ‘ May 2001
The Waterways Ombudsman

PO Box 406

Haywards Heath

West Sussex

RH17 5GF

Tel/Fax: 01273 832624
waterwaysombudsman@talk21.com
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Enqguiries and cases

1. Enquiries received 2000/2001 1599/2000
Preliminary approach only 7 1
Outside Terms of Reference - 4! 9

Internal Complaints Procedure (“ICP")

Known to have been settled through ICP - 2

Evidence of completion of ICP not produced 8 16
Under active investigation at year.end - 3 2
Decided 5

27 32

2. Cases decided 5 i
3. Cases under investigation 6 3
1. All these enquiries involved complaints against companies other than British

Waterways.
2. Two other cases were.decided in part: see paragraph 1.4 of the main text.
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Case No. |

The complainant is an agricultural contractor who has done work for British Waterways in the
past, but no longer does so. His relevant complaints can be summarised as follows:

(@) A supervisor refused to deal with the complainant, saying that he should negotiate
with-a foreman. However, questions to the latter were always referred to the former,

(b) British Waterways failed to confirm acceptance of a quotation in writing over a
period of six months, although the complainant acknowledges that he was
eventually paid for his work.

() The complainant was instructed to cease visiting the Waterway Manager's office, with
the result that one of his invoices was lost and there . was a delay in payment.
The reason he was given for the request was that a complaint of harassment had
been made by female members of staff,

(d) The complainant was instructed to cease the agreed practice of not strimming a
boat length of grass if a boat owner objected, and this order was then
countermanded at the request of a boat owner. :

(e) Two residents of British Waterways’ property obstructed the complainant in.
carrying out his work, and British Waterways colluded in this.

o

(f)  British Waterways failed over a long period of time to provide the complainant
with a proper contract.

(g) The Waterway Manager omitted to telephone the complainant after 2 meeting as
agreed, until prompted to do so.

British Waterways’ response to these matters, set out in the same order, was:

(a) British Waterways explained that the system of management had changed, and the
way that things were done would be different.

(b) The Waterway Manager explained to the complainant that, although his quotation
was the most competitive, the Manager could not confirm acceptance until his
application for funding had been approved by headquarters.

(¢) British Waterways confirmed that several of the female staff in the waterway office
had felt uncomfortable in the complainant’s presence, and he was accordingly
requested not to call there again. British Waterways deny that the change introduced
any delays in the complainant’s payments. '

(d) British Waterways confirmed the complainant’s account of events. British Waterways
agreed that the variation of the contract was mistaken, but pointed out that the
complainant suffered no financial loss because he was paid in full.
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British Waterways denied any involvement in the obstruction of the complainant by
third parties.

British Waterways acknowledged that there had been delay in providing the full
tender documentation for a proposed contract for grass cutting over a large area.
The complainant was offered the opportunity to tender, but did .not respond.

The Waterway Manager agreed that he had failed to telephone the complainant as
promised, as the result of an oversight. He had already apologised extensively, and
repeated his apology.

My conclusions, still in the same order, were:

@
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(d)
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I did not see that a request by a supervisor that the complainant should negotiate
with his subordinate constituted maladministration. :

The complainant did not deny British Waterways’ explanation of the failure to
confirm acceptance of the quotation, set out-above. I found no maladministration here.

I did not consider that British Waterways’ request to the complainant to cease
visiting their office was unreasonable, in the light of the requests made by the
female staff. '

I do consider that long delay. in the payment of an uncontested invoice constitutes
maladministration. However, the complainant, who had already received an apology,
had said expressly that he preferred not to claim the'interest to which he considered
himself entitled. Since there was in any event no remedy which I could recommend,
I did not come to a firm conclusion as to whether the delay which actually occurred
was sufficiently grave to constitute maladministration.

1 agreed that the instruction not to cut-grass which the complainant had been
contracted to cut was a mistake, later corrected, but did not consider it sufficiently
grave to constitute maladministration.

The complainant had produced no substantial evidence to substantiate his assertion
that British Waterways colluded in the conduct of the people concerned. 1 did not
consider that he had proved maladministration by British Waterways.

The complainant had not denied British Waterways’ account of the events, as
described above. 1 was not prepared to find maladministration.

I would hesitate to characterise a simple oversight to make a telephone call as
sufficiently grave 1o constitute maladministration. In any event, the Waterway
Manager had apologised more than once. No further action was necessary.

In summary, 1 was not satisfied that British Waterways were guilty of maladministration in

“most.of the instances referred to. It was possible that there was maladministration in
relation to the delay in payment and the failure to make a telephone call referred to
above. However, even if there was, no further remedy would be appropriate. There was
no point in pursuing those issues further, and 1 made no recommendations.
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Case No. 2

This case arose because British Waterways needed to repair one of their weirs. They originally
negotiated with the complainant to obtain access to it over his land, in the first half of 1999.
The negotiations were eventually aborted, and British Waterways entered into an arrangement
with a different landowner.

The complainant pointed out that he had let the land concerned-in previous years for grazing and
shooting for a'sum of £870. He said that he was requested by British Waterways not to let the land in
1999 because it would be required for the work. Accordmgly, he claimed. .56870 which he said British
Waterways had in.effect promised him.

British Waterways said that the complainant did mention at the initial meeting that he let the
land for grazing, but not for shooting. They denied advising the complainant not to let the
land for grazing.

1 was not satisfied.that the complainant had proved that British Waterways had promised him
£870, or indeed that they had requested him not to let his land.in 1999. There was no
independent corroboration of the complainant’s statement, which was denied by British
Waterways. Moreover, their representative produced a copy of her contemporaneocus note
of the crucial meeting, which did not mention this topic at all.

The complainant raised a further nine minor matters which he said constituted
maladministration. I did not agree with him on six of them. I mention the remaining
three, which give a flavour of the unsuccessful complaints, briefly as follows:

®  The complainant accepted that it would be necessary for contractors to
come onto his land before they could complete their tenders. However, he
required a list of the firms involved and the date and approximate time of
their arrival/departure, not least because firearms were regularly used on -
the land. He was not provided with this.information and found contractors
“parked on and wandering over my land without authority”. I considered
that British Waterways’ failure to ensure that the complainant’s requirements
were complied with constituted maladministration, and that the appropriate remedy
was an apology. Such an apology had in fact been provided before the complaint
was brought to me.

®  The complainant said that there had been several occasions when British Waterways
had failed to return telephone calls despite undertaking to do so. On the. basis of
such evidence as there was, 1 accepted the complainant’s assertionand agreed that
this constituted maladministration. '

® Some concrete had fallen into the weir pool, and the complainant asked British
Waterways 0o remove it. British Waterways said that the matter was the responsibility
of the Environment Agency, but the latter disagreed. British Waterways said that they
would resolve the issue, and revert to the complainant. They did not in fact do so,
and 1 considered that this also constituted maladministration.

I recommended an apology for the last two items of minor maladministration, which was
provided.




Case No. 3

This case was concerned with a prosecution by British Waterways of the-complainant for not
having a boat licence, which he was unable to obtain because he could not provide a Boat
Safety Certificate.

The complainant moved his boat to British Waterways’ waters in March 1998. His boat failed
the Boat Safety Certificate. The only substantial item related to the fuel sight gauge. He was
granted a 12 month boat licence which expired at the end of March 1999. He applied fora
renewal in that month, but it was refused because of the lack.of a Boat Safety Certificate. There
were two further examinations of the boat, and on the second occasion the examiner said that
no work could safely be done on the sight gauge without emptying the fuel tanks. The
complainant was unable to provide a suitable receptacle for the fuel, but said that he would use
much of it on a trip on the August Bank Holiday 1999. Before that time, an official of the Boat
Safety Scheme indicated that, subject to certain modifications, some visual sight gauges would
now be acceptable as a result of a decision by the committee of the British Standards Institute.
He explained the modification required from the complainant. The latter subsequently had his
boat examined by an RNLI Boat Safety Officer, who suggested a modification which the
complainant said was simpler than that proposed by the Boat Safety Scheme. The latter
accepted the suggestion, and the complainant did the work and obtained a Boat Safety
Certificate on 23rd October 1999 and a licence for his boat with effect from 3rd March 2000.
British Waterways subsequently prosecuted him for keeping a pleasure boat without a licence
and the court ordered him to pay the licence fee for 1999/2000 but made no other order.

The complainant argued that the delay in obtaining the Boat Safety Certificate was caused by
the complexity of the work and the problem of fuel in the tanks. It was wrong for British
Waterways to prosecute him, particutarly in the light of a letter which he wrote to the Craft
Licensing Office on 24th October 1999 in which he told them that he now had a Boat Safety
Certificate and asked how to apply for a boat licence. He added that he was quite happy to pay
the licence backdated to 31st March 1999. He received no reply to this letter.

The complainant also argued that it was unreasonable of the Boat Safety Scheme to refuse to
issue a Boat Safety Certificate because of the fuel sight gauge, and that they gave him incorrect
advice about how to deal with the problem of that gauge. He made a number of other
subsidiary complaints.

British Waterways considered that it was the responsibility of the boat owner to ensure at all
times that the vessel was properly licensed. Securing a Boat Safety Certificate was also the boat
owner’s sole responsibility. They added that the complainant kept his vessel without a licence
for a period of some 20 months in breach of bye-laws, and that it was broad policy 1o prosecute
for licence evasion.

In the light of the fact that the complainant had on several occasions offered to pay the licence
fee but that British Waterways had refused to accept it because of the lack of a Boat Safety
Certificate, I accepted that the complainant was not intentionally trying to avoid payment of the
fee. The central issue was whether the fact that he did not pay it in respect of 1999/2000 earlier
than he did was the fault of the complainant or British Waterways — or both. I agreed with
British Waterways that it is for boat-owners to ensure that their craft are licensed. 1did not
consider that the complexity of the work or the problem of the fuel in the tanks excused the
complainant. It was for him to resolve these issues. The only respect in which | agreed with
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