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I submit my Report for the period 1st April 2002 to 31st March 2003.
—— 1. Enguiries Received ——

“Enquiries” comprise complaints which I have not so far investigated, for example because they are
outside my Terms of Reference or the internal complaints procedure has not been completed.
I received 42 enquiries last year (2001/02:25). One of these became a full blown case. The enquiries
are analysed in Appendix A and brief details of them are given in Appendix C. I have noted that
increased mooring charges gave rise to two complaints about alleged failure to consult users and
three about the amount of the increases. There were also two complaints about British
Waterways' refusal to refund a proportion of users’ licence fees when the system was largely
closed because of the Foot and Mouth outbreak.

It is noteworthy that I received significantly more enquiries last year than in previous years.
(The figure for enquiries received in previous years has only once (just) exceeded 30).

Probably more important is the fact that few enquiries became full blown cases. I would like to

think that this is because they are normally resolved to the satisfaction of the parties under the

internal complaints procedure. However, there are other, less satisfactory, possible explanations

for this phenomenon. 1 therefore propose to make enquiries of the relevant people listed in

Appendix C (excluding, for example, those whose complaints are clearly outside my Terms of -
Reference) to try to find out why they did not proceed with their initial complaint. It is obvious

that the answer in the more recent instances may be that the internal complaints procedure is -
still not complete. If I'find that as a result the substantive answers I receive are so few as to be of

little help, 1 may well extend the exercise to those who made enquiries during 2001/02.

— 2. The Meaning of Maladministration ———

One possible reason for some enquiries not turning into cases could be that complainants believe my
powers to be less restricted than they actually are. 1 can of course only deal with complaints of
maladministration i.e. inefficient or improper administration. This excludes pure policy decisions as
long as there is no-maladministration in their formulation or implementation.

The meaning of maladministration will not be identical in the context of one complaint resolution
service with'its meaning in the context of another. However, it may be helpful to refer to a passage in
the 1993 Annual Report of the then Parliamentary Commissioner for Administration (“the
Parliamentary Ombudsman™). This is set out in Appendix D and describes what he considered to
come within the meaning of maladministration in connection with complaints about government
departments and agencies.




In addition to the matters listed by the then Parliamentary Ombudsman, my own experience leads me
to say that, among other things, the condict set out in the list below is capable of constituting
maladministration: '

L unjustified refusal or failure to answer reasonable questions;

] failun;e to provide a service which had been advertised as available;
® providing material information which is inaccurate;

® undué delay;

® persistent failure to return telephone calls;

® breaches of British Waterways’ Customer Charter;

® failure to consult appropriately;

® failures in necessary internal liaison; and

'@ failure to apply the former moorings matrix in accordance with its terms.

—— 3. Cases Decided

“Cases” are complaints which are within my Terms of Reference where the internal complaints
procedure has been completed. 1 decided two such cases last year. The details are given in Appendix
B. It will be seen that in case number 1 I did find some maladministration. In view of the history, I
made a specific recommendation that British Waterways should not allow any further trespass by -
persons under their control on the complainant’s land. In case number 2, I agreed with the
complainant on all the three issues he raised, although 1 did not accept that there was intentional
frustration of the complainant’s right of appeal, as opposed to inefficiency. 1 recommended that
British Waterways, as managers of the Boat Safety Scheme, should henceforth ensure that appeals are
dealt with promptly.

In view of the small number of cases decided this year, I am not sure of the value of commenting on
the time taken in respect of the two just mentioned. However, 1 do that for what it is worth. Measured
in the normal way, case number 1 took no less than 60 weeks. The case was merely one battle in a
long running war between the complainant and British Waterways, which resulted in the former
subsequently bringing two further cases to me. There was a tendency on the part of the complainant
not to keep the three cases separate, which I constantly had to control. There were also serious
difficulties in communicating by email, which eventually resulted in my asking the complainant not to’
use that method of communication for this particular case. Furthermore, the dispute centred around
the exact whereabouts of an unmarked boundary line, and I found it necessary to view the site in
order to understand the complaint. It is also fair to say that the complainant was extremely persistent,
not least in raising further points (sometimes with less than complete clarity) which required at-least
preliminary consideration. One result of this was that the time taken between my circulating my draft
decision and finalising it was more than 3 months. Perhaps the most time consuming issue was the
complainant’s frontal assault on the integrity of one of British Waterways’ officials, which I thought it
appropriate to investigate with.great care. -
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There was also 2 long time between completion of the internal complaints procedure in case number
2 and my final decision. However, as mentioned in Appendix B, I was asked to put the case on hold
pending negotiations for more than a year. If the period in which [ took no action at the request of
the parties is ignored, the case took 28 weeks from beginning to end. In the light of the fact that
British Waterways' response to the complaint was not received for some four months after my request
and that the complainant’s representatives had difficulties in obtaining access to their papers with
consequent delay, I do not consider this period unsatisfactory. '

Generally speaking, I have consistently taken the line that I should not press parties unduly to
proceed quickly with the cases, and that I should allow for the fact that unrepresented complainants
are likely to raise a number of issues which are not strictly relevant. I want complainants in particular
to feel that their case has been fully and properly considered once 1 have come to a decision,
regardless of the outcome. Having said that, it may be necessary in future to take a somewhat stronger
line to cut down on delays, bearing in mind that 1 have consistently complied with the service
standards which I laid down for myself a few years ago.

———— 4. Other Investigations

It is obvious that I decided few cases in 2002/03. However, [ did do very significant amounts
of work on matters where I did not make 2 final decision this year, for reasons which I will
now explain.

The first case concerned a complainant who was clearly elderly and unwell. He had moored his
narrowboat in a city centre since july 1998. 1n July 2000 British Waterways told him that they were
not prepared to renew his mooring permit for any British Waterways owned mooring in the area
“becausc of your unreasonable behaviour, both in person and on the telephone, to British Waterways
staff and to other users of [the area concerned]...”. After giving him formal notice to remove his boat,
British Waterways moved it to an alternative site. ‘

The complainant admitted expressing himself forcefully, on one occasion only. He said that he did so
“in a reasonable-manner despite understandable frustrations and that in any event the situation did
not warrant such an excessive response”. He also complained of inadequate security at the site. He
mentioned that the mooring to which British Waterways had moved his boat was entirely unsuitable
for him because it involved operating a heavy lock, which he was unable to do because of his physical
condition.

British Waterways considered that their conduct in relation 'to the complainant was justified,
particularly in light of statements by their female Site Manager and those running other businesses in
the area. So far as$ security was concerned, they explained that this issue on the landward side was the
responsibility of the relevant Management Company. They considered that they had done all they
could in relation to the canal side.

[ eventually circulated my final draft decision. Although 1 was sympathetic with the complainant, I was
unable to find that British Waterways had been guilty of maladministration. Unfortunately, the
complainant died before he had a chance to comment on this draft.

The second complaint was brought by the same complainant as the one who brought complaint
number 1 in Appendix B. I prepared a final draft decision, and the complainant then informed me that
he had discovered that he was terminally ill. Nonetheless he wished to continue with it to the bitter
end, but asked me to give him further time to enable him to deal with the matter when he physically
could. I of course acceded to this request. Had it not been for the resultant delay, the case would have




been decided in 2002/03. As it was, my final decision was dated 14th April 2003 and will be reported
next year.

The third case might be described as relating to a complainant who in some respects was reluctant to’
take “yes” for an answer. He attended a festival with his wooden boat. British Waterways moved it to
a different location without consulting him. He said that this had been done without authority and
that the boat had been left in a dangerous and precarious position. He had not been informed of the
fact that it had been moved, and was only offered very limited compensation at the festival. The letter
of apology which he had received was inadequate.

He subsequently made a claim for compensation, which was paid in full by British Waterways’
insurers. The other matters were resolved in correspondence with British Waterways with my-
assistance. I finally told the complainant that [ did not feel that pursuing the matter further would
justify the trouble and expense for everybody involved. He responded that “I have now drawn a line
under proceedings”.

—— 5. Possible Revisions to the Ombudsman Scheme

1 understand from British Waterways that revisions to the Ombudsman Scheme are being considered
and that a consultation document will be issued in due course. I shall of course give every assistance
I can in that respect.

— 6. Advisors

I have not needed the assistance of my Environmental Advisor or my Technical Advisor during
2002/03. Nonetheless, their services are vital in some cases and it is very helpful to know that they are
there when needed. :

— 7. Conclision —

Once more, [ have received nothing but courtesy from complainants and members of British
Waterways' staff when I investigate. complaints. [ am grateful to them all. My secretary, Mrs. Karen
Sayers, decided to move to the West Country early in 2003. I'am also grateful to her for what she has
done over a period of several years.

Y ,’éfbé\.u,. (:’dcl(—

Stephen Edell May 2003
The Waterways Ombudsman

PO Box 406

Haywards Heath

West Sussex RH17 5GF

Tel/Fax: 01273 832624
-~ Email: waterwaysombudsman@talk21.com
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Enguiries and Cases

1. Enquiries Received 2002/03 2001/02
Preliminary approach only 3 3
Outside Terms of Reference 13 4
Withdrawn 2! | 1

Internal Complaints Procedure (ICP)

Known to have been settled through ICP - 1
Evidence of completion of ICP not produced 23 11
Under active investigation at year end ‘ 1 2
Decided = 3
42 25
2. Cases Decided 2 Z
3. Cases Under Investigation 1 4
Notes

! One enquiry received in 2001/02 was also withdrawn in 2002/03.
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Case No. 1

The access road to the complainant’s house ran over British Waterways’ land before executing a
u-turn to enter the complainant’s property. The boundary between the complainant’s property and
that of British Waterways was not originally defined by any particular feature on the ground. There
had been a long history of difficulties between the complainant and British Waterways, some of which
had led to litigation.

A particular concern of the complainant was the alleged repeated trespass onto his property by British
Waterways' employees, some of whom were turning vehicles. British Waterways’ then Waterway
Manager gave him an assurance in January 2000 that staff had been instructed not to enter his
property without express permission. However, the Waterway Manager took a photograph in
February 2000 (apparently in connection with the litigation), which the complainant said involved
trespass as it was taken from his land. The Waterway Manager originally said that the photograph was
taken from British Waterways’ land, but subsequently acknowledged, after he learned the exact line
of the boundary, that he had trespassed. He apologised, and the apologies were repeated by others
in British Waterways including the Chief Executive.

The complainant’s main complaint was an allegation that the Waterway Manager had lied to him in
saying originally that the photograph was taken from British Waterways' land. He also considered that
the apologies which he had received were inadequate. Additionally, he alleged that the Chief
Executive had been unprofessional in. dealing with the complaint, and complained of delays in
responding to communications. '

British Waterways produced a statement by the Waterway Manager, in which he said that his trespass
on the complainant’s land had been inadvertent. They had now delineated the relevant part of the
mutual boundary with some white posts — even though they considered that they were under no legal
obligation to do so. They denied that the Chief Executive had behaved in “a cavalier and
unprofessional manner”,

In view of the complexities on the ground, 1 viewed the site before coming to a conclusion.
My conclusions were:

®  The Waterway Manager had trespassed on the complainant’s land to take the photograph, after
he had provided an assurance that trespass would cease. There had also been one other trespass
by the driver of a van. Since the complainant had not suggested that he had suffered any loss
and had indicated that what he really wanted was an apology, the appropriate remedy was just
that. The apologies already provided were entirely adequate.

® In relation to the alleged lie, I pointed that a lie has two elements — an untrue statement and
knowledge of its falsity. It was accepted that the Waterway Manager’s original statement to the
effect that he had not trespassed on the complainant’s land when taking the photograph was
untrue. However, I'was not satisfied that, when he made that statement, he knew that he had
been standing on the complainant’s land. [ therefore rejected the suggestion that the Waterway
Manager had lied to the complainant.




® In relation to the Chief Executive's conduct, the complainant had asked him to comment on
“the veracity and integrity of {the Waterway Manager] in general, and particularly with regard to
his evidence.to the Court” in the litigation. The Chief Executive replied that he had been advised
by his legal department that, in view of the litigation, it would be inappropriate for him to
respond at that stage. I considered that in all the circumstances the Chief Executive was entirely
justified in refusing to comment then.

@ I was not.generally satisfied by the complainant’s assertion about delay. However, 1 did accept
that the trespass by the van driver was caused either by his not being given the appropriate
instructions promptly or by his ignoring them. Either way, maladministration was involved. The
apology already received and the recommendation referred to in the next paragraph constituted
an adequate remedy. '

In view of the history, I made a specific recommendation that British Waterways should not allow-any
further trespass by persons under their control on the complainant’s land.

Case No. 2

The complainant owns a boat built in 1996. An application for a Boat Safety Certificate was refused in
1997, apparently on the sole ground that the spill racks on the (new) engines were flexible rather than
rigid. He applied for an exemption from this requirement, which was refused. He wrote to the Boat
Safety Scheme (BSS) to say that he wished to appeal against this refusal.

He subsequently instructed a User Group to act for him in relation to the appeal, which he had a right
to make under the British Waterways Act 1995. They delivered his (immaculately prepared) detailed
case for the use-of the members of the Appeal Panel on 9th February 2000. No hearing of the _
appeal was arranged by the BSS.

He complained io. me on 26th September 2000. In the absence of any response from British -

Waterways 1 decided that the internal complaints procedure was complete on 23rd February
2001. Shortly thereafter the complainant asked me to put the matter on hold pending further
negotiations, and no further action was taken for more than a year.

The complaint was not about whether flexible spili racks should be permitted under the BSS; which is
a matter which [ have considered before. The grievance was solely concerned with the alleged failure
to set up the appeal. The main.period concerned was from 9th February to 26th September 2000.

The complainant’s basic allegations were:

° That the BSS had unlawfully done everything in its power to prevent the complainant from
exercising his lawful right to have his appeal heard;

©  That the BSS was guilty of gross delay;

o  That the way in which the BSS had dealt with the appeal fell far-short of the good standards of
customer care which their-customers might reasonably expect.




British Waterways asked me to bear in mind that the complaint “is only one part of a sustained
campaign” (a phrase which they did not use in a pejorative sense) by the user group concerning the
BSS generally and the requirement for rigid metallic diesel engine spill racks specifically. In relation to
- the first two bullet points above, they accepted that there had been inappropriate delay in dealing
with the request for an appeal. They did not agree, however, that this delay was correctly described
as “unlawful frustration”. They did not comment specifically on the third bullet point above.

In relation to the first bullet point above, I noted that British Waterways had admitted a failure to
communicate effectively by appearing authoritarian and defensive, and failure to correctly analyse the
nature of the requested appeal and powers of exemption. I accepted that this conduct constituted
maladministration. However, [ was not satisfied on the evidence that there was intentional frustration
of the complainant’s right of appeal, as opposed to inefficiency.

So far as the second bullet point is concerned, I accepted that the undue delay constituted
maladministration. I also.agreed that, as alleged in the third bullet point, the conduct of the BSS office
fell short of an appropriate standard of customer care, and that this constituted maladministration.

The complainant had requested a number of detailed remedies. In the event, I recommended that
British Waterways, as managers of the BSS, henceforth ensure that all appeals are dealt with promptly.




